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DO I NEED TO FUND MY REVOCABLE LIVING TRUST?
By Spencer M. Baxter

"I long to accomplish a great and noble task, but it is my chief duty to
accomplish small tasks as if they were great and noble."
-Helen Keller
Every Revocable Living Trust Estate Plan needs periodic review and upkeep to maintain its
relevance regarding family, resources, as well as changes in the law. The 'funding' of the trust is
equally important to review, to be certain that assets are coordinated with the goals and
objectives of the estate plan.
Complacency on the part of the client and lack of proper instruction on the part of attorney are
the typical culprits for unfunded trusts. Trust creators often focus on the terms of the trust and
how the trust can protect their wishes, as opposed to filling out retitling and beneficiary
designation paperwork to make sure the assets are administered and distributed according to
the terms of the trust. I'm not suggesting that you completely discount the importance of trust
language, but without the proper titling of assets into the name of the trust, the trust is just a
conceptual combination of ideas and thoughts, without the power to do anything. More often
than not, when we review improperly funded non-JGB trusts, the clients are upset once they
come to the realization that they have gone unprotected, without a funded trust, for so long.
POUR-OVER-WILL
Surprisingly, we have encountered circumstances where instructions given by prior attorneys to
their clients expressed that "it's not worth the hassle to fund their trust while they are alive,"
because their 'Pour-Over Will' will take care of everything when they die. A properly funded
trust will avoid probate, but if a Pour-Over Will is used to fund the trust at death, a full probate
will likely be required. Even more, the attorney that instructed the client to fund their trust in a
testamentary manner through the Pour-Over Will, may have also included themselves as the
executor of the estate, which will likely result in their compensation for their probate services.

INCAPACITY
Death is not the only danger to an unfunded trust. If incapacity strikes, the trust creator's assets
may not be easily accessible for their benefit. JGB trusts allow for the Successor Trustees to
make financial decisions over the trust assets upon incapacity of the trust creator.
Unfortunately, with an unfunded trust, no practical authority is held by anyone to make
financial decisions, as the assets are not owned by the trust. The result is that a friend or family
member petitions the court to be appointed as the legal guardian, or to try and use a Power of
Attorney and hope that it is accepted by the financial institutions. A common mistake that we
often see is where trust creators keep the account title in their name alone, and add an account
designation of "Transfer on Death." While this designation will avoid probate at the death of
the trust creator, it will do nothing to provide access to the account during the owner's
incapacity.
EASE OF FUNDING
The funding of a trust while the owner/creator is alive and healthy is simple. It can be
accomplished with minimal paperwork, stress and time. All assets that a trust creator owns
should be coordinated with their estate plan, including Real Property, Retirement Accounts, Life
Insurance, Business Interests, and even Automobiles. Some of these assets will be re-titled into
the name of the trust, while others will be designated to the trust at the owner's death.
Everyone has a different set of circumstances, therefore legal and financial advisors should be
consulted when deciding on the proper funding of a trust.
CONCLUSION
The investment of time and emotions that go into the creation of a proper estate plan can be
substantial. It is for this reason that it is critical that a trust is properly funded. The attorneys at
Johnson, Gasink & Baxter, LLP educate our clients on the importance of coordinating assets
with the estate plan. If it has been more than two years since your last appointment, please
contact us to schedule an appointment with your JGB attorney to review your estate plan
and/or the current funding of your trust.
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